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CHAPTER 2 - LABOR LAWS, REGULATIONS AND CONTRACT PROVISIONS

2-1. Generd. Each of the statutes and their implementing regulations discussed below reflect the Federd
Government's commitment to a policy of labor protection. Enacted at different times and under different
adminigrations, these datutes seek to eiminate two destabilizing tendencies in the Federa procurement
process. Firg, the impetus toward wage-cutting is generdly unavoidable in a syslem predicated upon the
award of contracts through competitive bidding to the lowest responsible, responsive bidder. Second,
while monopsonist (monopsony is defined as the domination of a market by a single buyer) pressures are
not as pervasive as they perhaps once were, they are nonetheless a consideration at many of the remote
facilities where the Corps performs. In other words, asingle buyer of service, eg., janitorid services,
may be in aposition of depressing bids and, by extenson, wages. These datutes, therefore, are designed
to remove the wage- depressing tendencies noted above by establishing a floor below which the wage rate
may not fall.

2-2. TheDavis-Bacon Act (40 USC 276a-a(7)). This Act gppliesto construction contracts in excess of
$2,000 to which the Federd Government or the Digtrict of Columbiaisa party. It specifiesthat not less
than minimum wages be paid to the various classes of |aborers and mechanics employed on a particular
project based on the wages prevailing in the area as determined by the Secretary of Labor. PL 88-349
amended the Act as of July 2, 1964, to include fringe benefitsin the "prevailing rate.”

2-3. The Wash-Hedey Act (41 USC 35-45). This Act prescribes minimum wages to be pad
contractor's employees on contracts in excess of $10,000 for the manufacture or furnishing of supplies
The Department of Labor has not issued wage determinations under the Act for many years.
Accordingly, the Fair Labor Standards Act minimum wage generadly gpplies. Enforcement responsbility
rests with the DOL.

2-4. The Fair Labor Standards Act of 1938 (29 USC 201). This Act provides for the establishment of
minimum wage and maximum hour standards, creates a \Wage and Hour Divison within the DOL for
purposes of interpretation and enforcement (including investigations and ingpections of government
contractors), and prohibits oppressive child labor. The Act appliesto al employees, unless otherwise
exempted, who are engaged in: (1) interstate commerce or foreign commerce; (2) the production of
goods for such commerce; or (3) any closdly related process or occupation essentia to such production.
Enforcement respongbilities lie with the DOL.

2-5. The Copeland Act (40 USC 276¢ and 18 USC 874). This Act makesit unlawful to induce, by
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force or otherwise, any person employed within the United States in the congtruction or repair of public
works (including those financed in whole or in part by loans or grants from the United States) to give up
any part of the compensation to which heis entitled under his contract of employment.

2-6. The Contract Work Hours and Safety Standards Act (40 USC 327-333). This Act gppliesto both
sarvice and congtruction contracts and requires employees to be paid time and one-hdf for dl hours
worked in excess of 40 per week. The Act aso contains certain hedth and safety standards.

2-7. The McNamara- O'Hara Service Contract Act (41 USC 351-358). This Act gppliesto Federa
contracts for services in the United States in excess of $2,500 through the use of service employess.
Service employeesinclude dl employees working under a contract except those in executive,
adminigtrative or professiond capacities asthose terms are defined in 29 CFR 541. This definition
therefore includes many "white collar” employees formerly excluded prior to the 1976 amendmert to the
Act. The Act requires minimum wages and fringe benefits as determined to be prevailing by the Secretary
of Labor. The DOL has primary enforcement responsibility for this law.

2-8. The Brooks Act (40 USC 541 - 544). This Act sets forth mandatory procedures for contracting for
architect-engineer (A-E) services. The Act requires that the Federa Government "publicly announce all
requirements’ for A-E services, "sdlect firms on the basis of demonstrated competence and
qudifications,”" and "negotiate a contract with the highest qudified firm" at afair and reasonable price.

2-9. Executive Orders. Federal contract standards are aso established by the President through the
promulgation of Executive Orders. Generdly, these Executive Orders require each agency of the Federa
Government to incorporate certain clausesin Federd contracts. Among the most relevant Executive
Orders are those noted below.

a Executive Orders 11246, 11375 and 12086 provide that contractors and subcontractors will
act affirmatively to ensure that pplicants are employed, and that employees are treated equaly during
employment, without regard to race, color, rdigion, sex or nationd origin.

b. Executive Order 13201 requires contractors to post notices in their plants, offices and work
Stes gpprisng affected workers of thelr right to seek arefund of their union dues if the subject union
expends their payments on adminigtrative activities unrelated to collective bargaining, contract
adminigtration, or grievance adjustment.
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2-10. Contract Clauses. Each of the above-noted labor protective statutes are incorporated within
particular contracts depending upon the nature construction/ service/supply) of the contract. To illudtrate,
listed below are those which are generaly required for contracts subject to the Service Contract Act.
These clauses are further identified by the accompanying Federd Acquisition Regulation (FAR) and
Defense FAR Supplement (DFARY) references.

a

S@ e

K.

Notice to the Government of Labor Disputes (FAR 52.222-1) Convict Labor (FAR
52.222-3)

Contract Work Hours and Safety Standards Act-Overtime Compensation (FAR
52.222-4)

Certification Regarding Knowledge of Child Labor for Listed End Products (FAR
52.222-18

Certification of Nonsegregated Facilities (FAR 52.222-21)

Previous Contracts and Compliance Reports (FAR 52.222-22)

Affirmative Action Compliance (FAR 52.222-25)

Equa Opportunity (FAR 52.222-26)

Affirmative Action for Disabled Veterans and Veterans of the Vietham Era (FAR
52.222-35)

Affirmative Action for Workers with Disahilities (FAR 52.222-36)

Employment Reports on Disabled Veterans and Veterans of the Vietnam Era
(FAR 52.222-37)

Service Contract Act of 1965, as Amended (FAR 52.222-41)

Statement of Equivaent Rates for Federad Hires (FAR 52.222-42)

m. Fair Labor Standards Act and Service Contract Act---Price Adjusment (Multiple

n.

0.
P.

Y ear and Option Contracts) (FAR 52.222-43)

Fair Labor Standards Act and Service Contract Act---Price Adjustment (FAR
52.222-44)

Evduation of Compensation for Professona Employees (FAR 52.222-46)
SCA Minimum Wages and Fringe Benefits Applicable to Successor Contract
Pursuant to Predecessor Contractor Collective Bargaining Agreements (CBA)
(FAR 52.222-47)

Exemption from Application of Service Contract Act Provisons for Contracts for
Maintenance, Cdlibration, and/or Repair of Certain ADP, Scientific and Medicd,
and/or Office and Business Equipment---Contractor Certification (FAR 52.222-
48)
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r. Service Contract Act---Place of Performance Unknown (FAR 52.222-49)

S. Redtrictions on Employment of Personnel (DFARS 252.222-7000)

t. Right of Frs Refusd of Employment--Closure of Military Ingalations (DFARS
252.222-7001

Guidance as to which clauses are to be incorporated within service contracts is set forth at FAR 22.1005,
22.1006 and DFARS 222).



